There are two jurisdictional prerequisites under the Sherman Act. First, some form of "trade" must be involved. Second, the alleged restraint must be interstate.' That the first requirement is satisfied where real estate activities are involved can no longer be seriously questioned. 6 This Note will concern itself with the latter requirement.
The Sherman Act was passed pursuant to Congress' commerce power, 8 and as the judicial construction of that power has expanded in this century, so has the reach of the Act. 9 However, while it is often stated that Congress exerted its "utmost power" under the commerce clause in passing the Sherman Act," 0 the courts have uniformly refused to give the Sherman Act the kind of broad and sweeping interpretation accorded other commerce clause statutes." In fact, this disparity in treatment is not without justification. Under other pieces of commerce clause legislation, Congress had already made the factual determination that particular types of conduct adversely affected interstate commerce. With the Sherman Act, Congress left to the judiciary the determination of what factual situations would invoke the proscriptions 4. Of course, federal law is not the only possible antitrust remedy. Many states provide their own "little Sherman Acts." However, state enforcement may be, for one reason or another, unavailable or undesirable. For example, due to the political power of local boards, states may ignore antitrust violations on the part of real estate brokers. Austin 1336.
See Austin 1331.
6. See United States v. National Ass'n of Real Estate Bds., 339 U.S. 485 (1950); Austin 1331-32.
7. Some analysts have summarily concluded that jurisdiction under the Act is "clearly met" with regard to the activities of local boards. Graybeal 857. A quick glance at the case law, however, demonstrates that the courts have not found the issue quite so easy to resolve.
8. "The Congress shall have Power. . . To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes .... " U.S. CO'sT. art. I, § 8, cl. 3.
9. Rasmussen v. American Dairy Ass'n, 472 F.2d 517, 521 (9th Cir. 1972), cert. denied, 412 U.S. 950 (1973) .
"It is now clear that the federal commerce power is as broad as the need that evokes it and encompasses not only the regulation of interstate commerce itself, but all measures necessary and proper to that end including purely intrastate activities, if necessary, to protect and foster interstate commerce." Evans v. S.S. Kresge Co., 394 F. Supp. 817, 828 (w.D. Pa. 1975 of the Act. 12 It is, therefore, up to the courts to decide, in the first instance, whether the facts permit the exercise of jurisdiction under the commerce clause.1 3 This Note will discuss first the traditional tests of Sherman Act jurisdiction, particularly in light of the landmark decision of the Supreme Court in Goldfarb v. Virginia State Bar.' 4 After examining the case-by-case application of each test to real estate brokerage and local board activities, the Note will conclude that Sherman Act jurisdiction should be sustained in most cases involving charges of either price fixing or unreasonable exclusion from board membership.
I. BACKGROUND: THE TRADITIONAL TESTS FOR SHERMAN ACT

JURISDICTION
A. "Zn Commerce" versus 'Affecting Commerce."
The courts have developed two major standards to determine whether the requisite nexus exists between the complained-of activity and interstate commerce: the in commerce and the affecting commerce tests.'" Under the in commerce test, the court is required to find that the alleged restraint of trade occurred within the flow of interstate commerce.' 6 The affecting commerce test requires that the complained-of activity, though wholly intrastate in nature, be found to have affected interstate 16. This is the narrower of the two tests, since the "flow of commerce" notion has been rather restrictively interpreted by the courts. See Eiger, supra note 15, at 287.
17. Las Vegas Merchant Plumbers Ass'n v. United States, 210 F.2d at 739. In application, it is often unclear just which standard is being employed. See text accompanying notes 44-61 infra. Indeed, it has been suggested that there is no historical basis or need for requiring two alternative grounds for establishing the interstate commerce element under the Sherman Act:
The entire distinction between an "in" commerce and "affect" commerce situation is apparently dependent upon when the interstate journey begins and ceases. A violation which occurs before the interstate [movement] begins or after it has halted is covered by the Act only if it "affects" commerce. But, by stretching the length of the interstate movement, one can bring an "affect" transaction on either end of the journey into the flow of commerce as an "in" commerce offense. Thus, the distinction depends not upon the locale of the violation, but upon how far the court is willing to expand the conceptual entity known as the flow of commerce.
Under both the in commerce and the affecting commerce tests, it is necessary to show some adverse impact on interstate commerce. 18 Thus, a two-step approach should be utilized in analyzing jurisdiction under either test. The conduct complained of should first be characterized as either in or affecting commerce. Second, the analysis should address the adverseness of the alleged impact. The test for demonstrating this adverseness is qualitative. Once the nature of the impact is shown to be detrimental to commerce, the adverseness requirement is met regardless of the amount of interstate commerce the complained-of conduct actually involved.' 9
Characterization of conduct as "in commerce" and a qualitative finding of adverseness are sufficient to establish Sherman Act jurisdiction under the in commerce test. However, an additional finding is required for conduct characterized as merely "affecting commerce." In that situation, the substantiality of the conduct must also be judged quantitativey. That is, the court must initially find that a substantial amount of interstate commerce is affected by the admittedly intrastate activity; 2 " the court then will make a determination as to the qualitative impact or effect of the acts.
One may logically question whether there is any practical distinction between the two tests. 2 " The difference between an in commerce and an affecting commerce categorization, however, may be crucial in some cases, especially those involving so called per se violations of the antitrust laws. If a per se violation, like price fixing, is alleged, an adverse effect upon commerce will be presumed as a matter of law.' 2 If this violation can be said to have occurred within the flow of interstate commerce, the plaintitf 3 need go no further in carrying his jurisdicEiger, supra note 15, at 286-87. The author goes on to state that if the Las Vegas dichotomy has any validity, it is in those cases in which the object of the violation has never moved in interstate commerce, but the impact of the violation affects the flow of commerce in another related product. These would be the only true "affect" situations. 23. The term "plaintiff" as used here is interchangeable with "government" where the Justice Department has initiated the action. The interstate commerce element ofjurisdiction is applicable DUKE LA4WJOURNAL [Vol. 79:860 tional burden. 2 4 However, if the complained-of activity is purely local in nature and merely affects interstate commerce, the plaintiff will first be required to demonstrate that the conduct affects a substantial amount of interstate commerce.
The case of Las Vegas Merchant Plumbers Association P. United States 2 6 illustrates this distinction. The government argued that price fixing at any level of commerce necessarily had a substantial adverse impact on interstate commerce, and that the law presumed such an impact. In response to the argument, the court stated:
Assuming an "in commerce" situation, we can agree. But when the "affect" on commerce theory is presented, it is clearly a question of fact whether wholly intrastate activities affect interstate commerce in a manner proscribed by the Sherman Act. After this question is decided, then the per se doctrine may well apply.
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The court went on to point out that, under the in commerce theory, the question of "substantiality" need not even be presented to the jury. 28 This method of analysis applies as well to violations that do not fall under a per se rule. If the plaintiff is relying on the affecting commerce standard, he first must answer the threshold question of whether the complained-of conduct has substantially affected interstate commerce. 2 9 Only then can he address himself to the adverseness of that effect. 3°D etermining just how much interstate commerce must be affected before the effect can be deemed substantial is likely to be a critical point of inquiry under the affecting commerce test. 31 30. Once it is shown that wholly intrastate activities substantially affect the flow of interstate commerce, the court then determines whether that impact is adverse by applying the same analysis as that used under the in commerce test. Similarly, the test is "qualitative"; once any detrimental effect is shown, it is unnecessary to show the degree of harm involved. See text accompanying note 19 supra. 3 1. The question of substantiality as it relates to real estate brokerage activities will be discussed in detail later in this Note. See text accompanying notes 120-23 infra. It may be helpful, however, to point out here that an "effect can be 'substantial' under the Sherman Act even if its commentators have asserted that the quantity of interstate commerce affected is irrelevant in demonstrating the substantiality of the impact of purely local activities on interstate commerce. 32 Much of the case law, however, emphasizes the importance of cumulating the amounts of commerce involved when the affecting commerce doctrine is utilized. 3 3 Indeed, if a qualitative test is employed to demonstrate the substantiality of an effect, it is difficult to understand why courts continue to distinguish between the in commerce and affecting commerce tests. Ih would appear in such a case, for example, that any per se offense would violate the Sherman Act, no matter how local the scope of the activity involved. 3 4 Few courts would be willing to go that far.
Under either test, the courts disregard the distinction between conduct that is "purposely directed" toward interstate commerce and conduct that only "indirectly" affects such commerce. 3 6 If the defendant's conduct has an impact upon interstate commerce in a manner proscribed by the Sherman Act, jurisdiction will be upheld, whether that impact was by design or not.
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A particularly perplexing issue is presented in determining at what point during the litigation the courts should apply the jurisdictional tests. The Sherman Act refers to monopolies and restraints of trade "among the several states." ' 38 This language both sets the jurisdictional range of the statute and defines the prohibited conduct. 39 Since a burden on interstate commerce is a prerequisite for jurisdiction and an element of the substantive offense, the usually preliminary question of subject matter jurisdiction becomes intermingled with questions on the merits. Some courts have stated that if the complained-of activities might have a detrimental effect on interstate commerce (and either the in commerce or affecting commerce standard is otherwise satisfied), the court will accept jurisdiction. 4 The Supreme Court's opinion in Goldfarb v. Virginia State Bar' is subject to at least three different interpretations. The Court could have been applying one of the two traditional jurisdictional tests, or it may have adopted "a more ad hoc approach, combining elements from both standards in reviewing the findings of the trial court." 4 5 Clearly, the Court in Goldfarb did not identify the jurisdictional theory being employed. Yet, it appears unlikely that the Court's decision marked any significant departure from the traditional jurisdictional tests.
In Goldfarb, the issue was whether the Fairfax County Bar Association's minimum fee schedule for real estate title examinations 46 violated section one of the Sherman Act. Defendants argued that their activities were wholly local and had no substantial effect on interstate commerce. The Court accepted jurisdiction on the ground that the title searches were an "integral part" of a larger interstate transaction, that of financing local home purchases. 47 As evidence of the interstate nature of real estate financing, the Court pointed out that "significant portions" of funds for purchases of homes in Fairfax County came from other states, and that many loans on these homes were guaranteed by the Veterans Administration or the Department of Housing and Urban Development. 41. "The law of this Circuit now seems to require the district courts to try antitrust cases on the merits before they may determine whether they even have the jurisdiction or power to do so. Obviously, this makes little sense and adds to the burgeoning caseload of the district courts." Gateway Assoc. Goidfarb can be interpreted as an in commerce case, holding that Virginia lawyers provided services in the flow of commerce. Such an interpretation may seem conceptually awkward, since services are intangible and the tendency is to think only in terms of "goods" moving in commerce. 49 However, there is nothing innovative in the notion that intangibles like services are capable of moving and being restrained in the flow of interstate commerce. 5 0 In Associated Press v. United States, 5 1 for example, it was successfully argued that the interstate movement of "news" had been restrained as a result of the defendant's anticompetitive conduct. Indeed, in its antitrust complaints against state bar associations, the Justice Department has adopted the view that the services of lawyers are in interstate commerce. 2 The Goldfarb decision is also susceptible to an affecting commerce interpretation. This analysis places heavy stress on the Court's statements that the title searches performed by attorneys were "an integral part" of an underlying interstate transaction. 5 3 Thus, the legal services could be viewed as entirely intrastate, but with substantial impact upon interstate commerce.
One commentator has declared that under an affecting commerce interpretation, "the requirement of a proven substantial quantitative effect . . . is no longer significant. . . . After Goldfarb, interstate commerce need scarcely feel the 'pinch' to trigger jurisdiction. 5 4 This argument may confuse the requirement that the complained-of activities affect a substantial amount of interstate commerce with the further requirement that the local activities be shown to have had an adverse effect on commerce. 5 The test for the latter requirement is qualitative, 5 6 and was satisfied in Goldfarb by the mere fact that the alleged 49 misconduct was price fixing, a per se violation. 5 7 The Court had already gone through the analysis of finding a substantial quantitative impact on interstate commerce. The presence of "significant portions" of out-of-state mortgage funds and federal loan guarantees, 5 8 along with the "substantial volume of commerce involved," 5 9 had satisfied this quantitative test. A third possible interpretation of Goldfarb suggests that the showing of an adverse effect on commerce arising from the alleged misconduct is no longer required. " [I] f Goldfarb is considered an 'affecting commerce' case, the Court has apparently decided to define the words 'affecting commerce' to mean 'have a connection with commerce.' Under this interpretation, the only allegation required. . . would be a connection with a substantial amount of interstate commerce." 6 While the Court may have intended to abolish the "adverse impact" requirement, it is difficult to see how Goldfarb can be cited in support of such a proposition, since, as already stated, Goldfarb involved a per se violation in which the adverse effect would be presumed. 6 ' Thus, though the Supreme Court may have been somewhat lenient in applying the traditional tests to the factual setting in Goldfarb, it was not necessarily ignoring the tests altogether or even significantly altering them. The remainder of this Note is based on the assumption that the Goldfarb decision left the existing jurisdictional standards relatively intact.
II. THE ACTIVITIES OF LOCAL BOARDS UNDER THE "IN COMMERCE" THEORY
Courts have traditionally viewed real estate brokerage as a purely local activity. 62 This view was supported by the propositions that land is an immobile resource that restricts the range of the broker's activities, that brokers are licensed under state laws to perform only intrastate services, and that the real estate sale itself must be consummated according to the law of the situs of the property. 6 3 These arguments can be countered with the assertion that real estate brokers do not sell . 1972) , the court ruled that members of a local board had "voluntarily entered interstate commerce and are subject to the laws governing such activities." Id. at 96,788. The court cited as evidence of the interstate nature of the defendants' business activities the fact that 40% or more of the sales of some defendants were to out-of-staters, and many defendants advertised and solicited customers outside Illinois. Id. (the plaintiffs were relying upon the per se rule to establish the requisite detrimental effect on interstate commerce; see text accompanying notes 22-28 supra).
67. 421 U.S. at 785. 68. See text accompanying notes 47-48 supra. The real estate broker's primary function is to place buyer and seller in contact with one another in an effort to consummate a sale. Thus, the actual financing of the purchase may be considered outside the broker's responsibility. However, brokers often serve as essential informational and referral conduits to lenders.
69. These courts appear to have analogized the position of the lawyers in Goldfarb to that of real estate brokers. Brokerage may also be an "integral part" of an interstate transaction. However, that still does not mean that real estate brokerage is necessarily in commerce. Under this analogy, Goldfarb may stand for the proposition that brokerage merely affects an interstate transaction. One can speculate, however, that Goldfarb's reference to an "integral part" of an interstate transaction was an application of the "flow of commerce" standard.
70. 521 F.2d 1343 (8th Cir. 1975).
out the "limited nature" of its holding. 7 It stressed that the plaintiffs' only evidence as to the interstate character of the board's services consisted of a showing that five out-of-state persons (out of a survey of sixteen percent' of the board's listings over a three-year period) bought property through the board's Multiple Listing Service (MLS). 72 The court then stated:
In the instant case, the plaintiffs offered no evidence such as that in Goldfarb that a "significant portion" (or indeed any) of the funds underlying these real estate transactions came from outside Iowa. Whereas in Goldfarb the federal government had guaranteed many of the loans made in Virginia, the plaintiffs in this case produced no evidence showing any guarantee of these loans by an out-of-state agency. Furthermore, plaintiffs introduced no evidence of any other interstate commercial aspect to these transactions, such as interstate advertising. 7 3 The court concluded with the statement that brokerage services might, depending upon the evidence presented, constitute interstate activities. 74 The court in Oglesby & Barclif, Inc. v. Metro MLS, Inc. 75 also arguably read Goldfarb as indicating that real estate brokerage is an interstate activity. It is not clear, however, whether the Oglesby court was citing Goldfarb for its in commerce or for its affecting commerce implications. The court stated that the business of the MLS, which was run by the local board, "clearly involved interstate commerce. ' 76 The court then went on to cite the factors that were instrumental in the finding of this interstate "involvement." Among these were the Goldfarb factors concerning federally insured loans and out-of-state mortgage funding, along with evidence of interstate advertising, membership in national referral organizations, 77 and sales to a "substantial number" of out-ofstaters. 7 s Whether or not the court was relying on Gold/arb to support its finding, it is clear that the court felt the activities of the MLS and its members "were within the flow of interstate commerce and had a sub- 82 It distinguished the holding in Goldfarb by asserting that "the actual financing process involves only the lender and borrower and the brokerage service is in no way an integral aspect thereof." ' 3 On balance, the sounder view is that real estate brokerage is an interstate activity, at least where brokers engage in sales to nonresidents, secure FHA-VA loans for their customers, advertise nationally, and participate in national referral systems. 84 National advertising and referral system activities, in particular, should inject local real estate brokers into the flow of interstate commerce. It is patently unreasonable for a local broker to solicit business nationwide and then complain because his activities have been subjected to regulation under the commerce power. National referral systems operate by allowing a local broker to participate in the sale of real property hundreds or thousands 79 84. These factors will usually be available to a plaintiff who wishes to allege that sales by members of a local board are in commerce. Graybeal 858.
of miles away. This is accomplished by having one broker refer a client who is moving out-of-state to a broker in the destination area. The destination broker consummates the sale, but the referring broker shares in the commission. 85 These relocation or referral systems are often as farflung nationally as the most successful fast food chain. 8 6 It seems ridiculous to deny their interstate character.
Further, the approach taken by the McLain court, attempting to separate the broker's function in bringing the buyer and seller together from his function as an informational source for his clients on financing and related matters, serves only to ignore the broker's full role in the purchasing process. "Because brokers are the primary contact with the real estate market for most home buyers, their clients often rely on them to provide other information about the home buying process.
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The broker is often responsible for referring purchasers to particular lenders. His role in the sales transaction is not essentially complete until the purchaser closes his loan and the broker receives his commission check. 8 One authority has summed up the whole in commerce dilemma as it relates to real estate brokerage as follows:
The issue involves an interesting dichotomy. The object of the transaction, the land itself, is clearly within intrastate commerce; yet the transaction by which the interest in the object is conveyed clearly has interstate dimensions ....
Focusing on the transaction rather than its object is more consistent with expanded Sherman Act applicability and such an approach has in fact been the basis of the government's complaints filed against the various real estate boards. 89 The trend in favor of finding real estate boards subject to the Sherman Act under either of the traditional jurisdictional theories is perhaps best exemplified by the large number of consent decrees entered in these cases. 9 0 Indeed, it has been stated that it "has almost [been] 86. REVIEW, November 1978, at 24 (advertisement stating that a "nationwide computerized relocation service" has "1100 coast to coast offices"). established through consent decrees that the activities of real estate boards are in commerce or trade and that these activities are substantial . . . 91 Despite such broad pronouncements, a mere finding that the complained-of conduct occurred in commerce will not alone sustain jurisdiction. The plaintiff must still demonstrate that the defendant's activities adversely affected interstate commerce. 92 A court may reject Sherman Act jurisdiction on this latter ground whether or not it admits the interstate nature of the activities involved.
3
Cotillion Club, Inc. v. Detroit Real Estate Board 94 dealt with allegations that the defendant brokers had conspired to exclude Negro brokers from membership in the local board and to segregate neighborhoods by race. As evidence of the interstate nature of the defendant's conduct, the plaintiffs pointed out that members of the board had made sales to purchasers obtaining FHA and VA loans, that the members had filed the necessary forms with federal agencies to secure these loans, and that members had made sales to out-of-state buyers. Although the court indicated that a number of defects were present in the plaintiffs' complaint, the principal difficulty appeared to be that no adverse effect was demonstrated. "The critical question is whether the alleged restraints are operative in interstate commerce, and not whether the defendants' members engage, in the oVerall conduct of their business, in incidental activities across state lines." 95 It will often be difficult to establish a connection between the defendant's activities and some injury to interstate commerce, especially where no per se violation has been alleged. However, the reasoning of 95. Id. at 853. However, even if the plaintiff had been able to demonstrate a connection between the alleged activities of the brokers and some harm to interstate commerce, the court was unwilling to consider the brokers' activities in commerce. The court felt that "except for incidentals, the activities are local and intrastate." Id. at 854. the court in Cotillion Club that no such connection existed may have little present significance, at least with regard to the charges that the defendant brokers had conspired to segregate housing patterns by race. The congressional determination that racial segregation in the distribution of services to the public has a detrimental impact on interstate commerce has become clear since the Cotillion Club decision was handed down. 96 Though the court is the factflnder in determining whether interstate commerce has been sufficiently affected for Sherman Act purposes, 9 7 there appears to be no valid reason for ignoring the very strong expression of congressional purpose contained in other commerce clause legislation. 98 The court in Bryan v. Stillwater Board of Realtors 9 9 followed the Cotillion Club analysis. In Bryan, the plaintiff had also been excluded from membership in the board, though not for any racially motivated reason. He cited the same factors concerning the board's interstate activities that other Sherman Act plaintiffs have relied upon in these cases. The court sustained a dismissal for lack of subject matter jurisdiction on the grounds that "nothing contained in Bryan's complaint does other than indicate that the acts complained of affect a business engaged in interstate commerce." 00 The court indicated that had price fixing been alleged it would have upheld jurisdiction.' 0 '
The Bryan case was relied upon in the most recent Sherman Act case involving brokerage activities, Income Realty & Mortgage v. Denver Board of Realtors.
t02 The plaintiff's complaint accused board members of trying to undermine his real estate business. The plaintiffs evidence relating to the interstate nature of the defendant's conduct was limited to the conclusory statement that they were "engaged in the interstate brokerage of real estate."' 0 3 However, the trial court dis- Id. at 74,684 (emphasis added) (citations omitted).
missed the complaint without leave to amend. Under the Federal Rules such a dismissal must be regarded as a finding by the court that the complaint, even if well pleaded, would not state a valid claim under the Sherman Act.'" 4 The court clearly felt that the plaintiff would be unable to show any "adverse effect or impact" on interstate commerce arising from the defendant's conduct. 0 5 Thus, in most cases the plaintiff should be able to establish that real estate brokerage is in interstate commerce, at least as carried on in the more sophisticated marketing areas. However, in non-per se violation cases the plaintiff often will have a difficult burden to carry in demonstrating that the brokers' activities in interstate commerce had some adverse effect on that commerce. This problem of demonstrating an adverse effect will be further developed in the discussion that follows on the affecting commerce doctrine. commerce.""1 t 0 The court went on to say that the alleged price fixing would, "to some extent," also affect the interstate movement of people and federally guaranteed mortgages. "
One commentator has stated, " [t] he Court [in Goldfarb] ruled that the interstate origin of the investment capital and the federal mortgage guarantees placed the entire real estate purchase within the bounds of the 'affecting commerce' doctrine." 2 If such be the case, then the doctrine is applicable to nearly every real estate board in the country." 3 Not every court has been willing to apply this interpretation of Goldfarb to real estate brokerage, however. In McLain v. Real Estate Board of New Orleans, Inc.," a price-fixing case, the court not only refused to read Goldfarb as indicating that brokerage was in commerce, but also refused to recognize any affecting commerce implications from the case." t5 By contrast, the court in Greater Syracuse Board of Realtors, Inc. 116 sustained jurisdiction in a case where the government's jurisdictional averments did not include any allegations of interstate mortgage funding or advertising. ' The court felt that "the interstate movement of a substantial amount of money in the form of referral commissions and relocation service commissions [was] . . .particularly significant in establishing a sufficiently substantial effect upon interstate commerce .
, 8 The McLain court had rejected this same argument. "1 9 The Syracuse case demonstrates that the quantity of interstate commerce that the defendant's conduct has affected is crucial in determining whether or not the substantial effect test has been met. Courts often go through a process of adding up effects in order to meet the test. In Oglesby & Barclft, Inc. v. Metro MLS, Inc. ,120 a case in which jurisdiction was upheld under both tests, the court based its decision on the fact that twenty-five to thirty percent of the financing obtained on member brokers' sales was insured under the VA and FHA programs, that "significant amounts" of mortgage loan sources came from out-ofstate, that members' sales were affected "to a significant degree" by referrals from national relocation services, that twenty to twenty-five percent of the sales made by local brokers were to members of the armed forces moving into or out of the state, and that members "advertised in media circulated widely" outside the state.121
How much effect on interstate commerce must be demonstrated before the effect will be deemed substantial can be determined only on a case-by-case basis:
The concept of interstate commerce is an intensely practical concept drawn from the normal and accepted course of business. Therefore, the courts have eschewed the use of abstract mechanistic formulae in determining whether a particular course of conduct substantially affects interstate commerce.1
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It would seem safe to say, nonetheless, that real estate board activities, especially in metropolitan areas, do sufficiently affect interstate commerce so that they "cannot be classified as immune from all antitrust claims." ' 24 The real estate business in urban areas has become so sophisticated that involvement in interstate commerce can hardly be avoided. As the court in United States v. Jack Foley Realty, Inc. 125 noted: "This is not a case in which two real estate brokers in a small rural community, who advertise only in a local newspaper, who do not belong to any national or regional listing services, and who leave arrangements of financing to lending institutions are charged with fixing commission rates."'1 26 However, merely establishing that a defendant's activities have a substantial impact on interstate commerce will not suffice to carry the plaintiff's jurisdictional burden. The plaintiff next faces the same hurdle that is presented in the in commerce situation. That is, he must demonstrate that the complained-of activity adversely affects interstate commerce. 27 It has been stated that the finding of this adverse impact is "the focal point of the antitrust laws."' 28 Very few non-per se cases can be cited in which the plaintiff has been able to sustain his burden of proof on the adverseness issue. In Bratcher v. Akron Area Board of Realtors, 29 the court held that a complaint charging local board members with conspiring to segregate neighborhoods by race stated a valid claim under the Sherman Act. Unfortunately, the court did not elaborate on the nature of the adverse impact on interstate commerce that it had unearthed. offered considerably more guidance. In that case, a class of mortgagors alleged that the defendant savings and loan associations had violated the Sherman Act by conspiring to enforce illegal "due on sale" clauses in deeds of trust and by requiring new purchasers to agree to renegotiate interest rates on loans before existing mortgages could be assumed. The district court dismissed the complaint without leave to amend. The appellate court reversed, stating:
Although inadequately plead, plaintiffs . . . urge on this appeal at least three adverse effects upon interstate commerce: (1) that interstate movement is unreasonably obstructed by agreements restricting the transfer of equity in property; (2) that one or more of defendants are subsidiaries of multi-state associations; and (3) that defendants' activities affect rental costs of lessees who are only temporarily in the state. 1
32
It is not clear whether the approach taken by the court in Brett has any application to real estate brokerage, although it has been argued that the exclusion of nonmembers from participating in a local board's MLS program unduly restricts the housing market available to buyers and sellers who choose to deal with nonmember brokers:
The "substantial effect" occurs either when buyers and sellers who intend to cross state lines or have done so use nonmember brokers and as a result are denied the opportunity to purchase property in a market free of artificial imperfections, or when they use member brokers and as a result are foreclosed from the greater sales services available from nonmember brokers.
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Under this analysis, the Sherman Act would be violated any time a nonmember was unreasonably excluded from participation in a metropolitan board's MLS. It is doubtful that most courts would accept that position, although several consent decrees have approached such a standard. 1 3 4
Exclusion from participation in the MLS is analogous to the imposition of a boycott against the excluded broker, since in a practical sense he will be precluded from dealing on a regular basis with member brokers.' 3 Boycotts are regarded as per se violations of the Sherman Act.' 36 Thus, under this analysis, an unreasonable exclusion from participation in a board-run activity, like the MLS, might be considered a per se violation of the antitrust laws. Such a result fits well within the ordinary application of antitrust policy to trade and professional associations. According to usual antitrust principles, "not only must an association open its membership to all competitors in the covered industry, in many cases it must also make association services available to competitors who are not members."' 37
IV. CONCLUSION
The courts generally have been reluctant to extend jurisdiction under the Sherman Act to cover the activities of local real estate boards and their members. It is urged in this Note that an understanding of the nature of modem real estate brokerage and due regard for recent developments in the case law would condemn this reluctance.
Real estate brokerage activities, at least as carried on in urban areas, should fall within the ambit of either the affecting commerce or the in commerce test. The sale of real estate in urban areas has become so sophisticated that substantial interstate activity is essential to a successful brokerage enterprise. Such brokers often rely upon interstate advertising and national relocation service affiliation to establish their contacts with out-of-state buyers and sellers. Even in essentially rural areas, a large percentage of sales made by local brokers involve federally insured and out-of-state mortgage funding. Any attempt to separate the broker's purely marketing activities from his role in aiding the purchaser in acquiring the necessary financing and insurance serves only to ignore the local broker's full impact on the real estate sale. The selling agent, through his role as "advisor" to the purchaser, often will be as much a part of the financing transaction as the mortgage broker or the lender.
Having established the necessary connections between the broker's activities and interstate commerce, the plaintiff must deal with the more fundamental problem of connecting the complained-of conduct with some adverse impact on that commerce. The Supreme Court's decision in Goldfarb left this latter requirement intact with regard to both of the traditional tests.
This Note urges that the connection between the complained-of activity and an adverse impact on commerce should be sufficiently established any time the alleged misconduct involves either price fixing or unreasonable exclusion from membership in the local real estate board. Price fixing has long been regarded as a per se antitrust offense, in which an adverse effect on commerce is presumed. Unreasonable exclusion from board membership, at least in those cases in which such membership is necessary for participation in the local Multiple Listing Service, is tantamount to the imposition of a boycott against the excluded broker. Since such an exclusion restricts the real estate market available to purchasers who choose to deal with the nonmember broker, the impact of the boycotting activity should be presumed. It is toward such denials to the public of the benefits of free competition that the Sherman Act is directed.
Reasons for the judicial refusal to extend Sherman Act jurisdiction in the manner suggested in this Note range from the fear that federal antitrust enforcement will become too pervasive 138 to the notion that unnecessary preemption of state antitrust laws should be avoided. 39 However, if the sweep of the Sherman Act has indeed become too 138 . See Dunfee, supra note 89, at 144 (fear of a "vastly expanded Antitrust Division or highly selective enforcement-an inherently unjust option"); Furgeson, supra note 11, at 1053 n.8 (author desires "some limit on the intrusiveness of Sherman Act regulation"). [Vol. 79:860
